I. Problems of Allocating Power: From the Articles of Confederation to the Constitution
Under the Articles of Confederation, Congress exercised both legislative and executive powers. Consequently, the Articles, in dealing with the war-making power, needed only to provide that the "United States in Congress assembled, shall have the sole and exclusive right and power of determining on peace and war." (An exception provided that individual states might engage in war if they were actually invaded or were threatened with imminent Indian attack.) 7 Like the Constitution, however, the Articles today appear somewhat ambiguous on their face as to whether a war conducted by the United States necessarily had to be a "declared" war. They conferred the "right and power of determining on . . . war," but also referred to certain acts the states might perform only after a congressional "declaration of war." 8 Thus, while contemplating that at least some wars would be "declared" in form, the document did not explicitly resolve the question of whether the nation might engage in other sorts of war. 0 Whatever the case with the Confederation, in 1787 the Philadelphia Convention drafted a Constitution which provided for a federal government with distinct branches, thereby necessitating some attention to the allocation of the war-making power of the government. Yet, while the new Constitution increased the already severe limitations (statements and testimony of Professors H.S. Commager, R. Morris, and A. Kelly, Mar. 8.9, 1971), which I was able to examine only after the present article was written. This pro. vides an excellent, albeit relatively brief, discussion of the original undeastanding of 1787-88 in the course of a broader review of the history of war-making in its constitu. tional dimensions.
7.
ARTs. oF CONFrD. arts. VI, IX. These provisions relating to war-making in the final Articles of Confederation were virtually unchanged from the first draft of the document in July 1776. See 5 JOURNALS OF THE CONTINENTAL CONGRESS 1774-1789, at 549.50 (1906) .
8. ARTS. OF CONFED. arts. VI, IX (italics added).
which the Articles of Confederation had placed on state war-making, 10 similar explicitness did not mark the division of war-making power between Congress and the President. Nor have the records of the debates in the Federal Convention proved an adequate guide in resolving the ambiguities inherent in the "plain words" of the Constitution, principally because the question of the manner in which the nation should be committed to war was not one of the chief concerns of the delegates in Philadelphia. Criticism of the Confederation government for its inability to support federal objectives, both domestic and foreign, had not included the complaint that the Confederation was deficient in its ability to commit the nation to war."1 The main report of the one debate which explicitly considered allocation of the war-making power occupies little more than one page out of the 1,278 which contain the printed records of the Convention.' -This debate occurred on August 17, 1787, while the Convention was considering the clause of the draft constitution reported by the Committee on Detail on August 6 which gave Congress the power "to make war."' 3 Charles Pinckney of South Carolina opened the debate by arguing that the legislature as a whole was too cumbersome a body to exercise this power. He contended that it should be vested in the Senate, which was smaller and would be more knowledgeable in foreign affairs, and which by virtue of its treaty power" had the authority to make peace. Pierce Butler, from Pinckney's own state, carried the latter's argument a step further and called for vesting the power in the President, but his proposal received no recorded support. Madison and Elbridge Gerry of Massachusetts then "moved to insert 'declare'; striking out 'make' war; leaving the Executive the Power to repel sudden attacks."' 5 *This wording, from Madison's notes, suggests that the change from "make" to "declare" was intended in some fashion to broaden the executive's power in the war-making area.
The available record of the remainder of the debate indicates, how-
10.
Under the Articles, states could grant letters of marque and reprisal after a con.
gressional declaration of war, subject to congressional regulation, while under the Constitution they are absolutely forbidden to make such grants. Compare ARts. or Cosrm.
art. VI, with U.S. CoNsr. art. I, § 10. 12. See 2 FARRA D, REcoRws, supra note 6, at 318-19. 13 . 14. At this point in the Convention's proceedings, the Senate still had exclusive authority to make treaties, the President not yet having been given power to make treaties with the advice and consent of the Senate. See id. at 183, 592-94, 498, 538. 15. Id. at 318 (emphasis added).
ever, that the delegates may not have understood the change in such an unambiguous way, or indeed in any one way at all. For example, Roger Sherman of Connecticut protested that the clause as originally reported, that is, without the Madison-Gerry amendment, "stood very well. The Executive shd. be able to repel and not to commence war. 'Make' better than 'declare' the latter narrowing the power too much." It thus appears that Sherman believed that the original wording already left the executive free to repel sudden attacks and hence that in this respect the proposed change was nugatory. But he apparently thought that by narrowing the power of Congress, the alteration would unduly broaden the executive's power in some other ways. Oliver Ellsworth, also of Connecticut, at first concurred with Sherman in opposing the change. 17. 1 FARRAND, REcoRDs, supra nQte 6, at xiii-xiv. Madison himself later "corrected" some of his information to bring it into conformity with the journal, but such cmenda. tions were not made in his notes of the debate under discussion.
only on the second vote that the amendment carried-by an eight to one margin.' s If the journal is accurate in its voting figures and if King's argument was the key statement made between the two votes, then it had a far greater effect on the outcome than Madison's account would suggest.
The "ifs" must remain, for the record is unclear. The only certainty which emerges from the debate is that the wording was changed. What the various delegates thought the change accomplished can only be set forth in terms of possible interpretations: (1) the change broadened executive power by giving the executive the authority "to repel sudden attacks"; (2) the original wording already having given the executive that power, the alteration broadened his power in some more general fashion; (3) the modification lessened the chance for involvement in war; or (4) the new wording removed any suggestion that Congress would control the conduct of a war after it was begun. Of these possibilities, the first two suggest an intention to broaden the executive's power in some way. The third, and particularly the statement of Mason from which it is derived, does not bear clearly one way or the other on the question of executive-versus-legislative power. The fourth possibility suggests that the change referred to something other than the process of initially committing the nation to war. As if to reinforce the conclusion that the change meant different things to different delegates, Butler of South Carolina, after the new wording had been approved, "moved to give the Legislature [the] power of peace as they were to have that of war." 10 In his mind, it seems, the Madison-Gerry amendment had done little. The legislature still had the power "of war."
II. Indications of an Original Understanding
If the discussion and votes on August 17 were the only source of evidence revealing the original understanding of war-making under the Constitution, those eager for a definite conclusion would have due cause for despair. But the private intentions of the Convention's delegates in changing "make" to "declare," whatever they were, did 18. 2 id. at 313-14. Russell appears more convinced than I am that the journal's record of these votes is accurate, and he suggests that Madison may have mislabeled one of the vote counts. His position on the largely inconclusive meaning of the debate is. however, close to mine. See Russell, supra note 6, at 39-43.
19. 2 FAPRAND, REcoRDs, supra note 6, at 319. not control the way Americans of that day generally understood the Constitution's war-making clauses. Fortunately, we can gain additional and more conclusive evidence from (a) other deliberations of the Federal Convention and the Constitution itself; (b) the state debates over the ratification of the Constitution; (c) some seventeenth and eighteenth century trends in the theory and practice of war and reprisal; and (d) a consideration of English influences.
A. The Convention and Its Product
In 1787 and 1788, Americans ratified the Constitution, not a set of proceedings in the Federal Convention. 2 0 In fact, the Convention's records remained largely secret for thirty years. 2 ' Still, the deliberations in Philadelphia are worth examining for clues as to how Americans of that day generally understood war-making in its constitutional dimensions. The Convention's members were, after all, members of and leaders in a broader community, so it is likely that their fundamental assumptions were shared by other Americans. In addition, the Constitution itself provides clues to how the delegates' contemporaries understood war-making under it.
The plan of government submitted by Edmund Randolph on behalf of Virginia became the focus of the Convention's first deliberations. It contained no specific reference, however, to the power of either the executive or the legislative branch to commit the nation to war, 22 but instead neatly side-stepped the question. Randolph recommended that the "National Legislature ... ought to be impowered to enjoy [among other things] the Legislative Rights vested in Congress by the Confederation" and that the "National Executive . . . ought to enjoy the Executive rights vested in Congress by the Confederation." 2 3 The only recorded remarks bearing on how such cri. teria for division might affect the allocation of war-making power came on June 1, 1787. Charles Pinckney cautioned that the powers of war and peace might properly be classed as executive powers. James Wilson of Pennsylvania, although admitting his preference for "a single magistrate, as giving most energy dispatch and responsibility to the office [of National Executive]," took exception: "[h]e did not consider the Prerogatives of the British Monarch [which included the power of making war] as a proper guide in defining the Executive Powers. Some of these prerogatives were of a Legislative nature. Among others that of war 9-peace &-c." Madison agreed with Wilson, " but the resolutions which the Convention eventually passed and sent to the Committee on Detail on July 26 were no more explicit regarding the division of war-making power than Randolph's original plan had been. In a sense they were even less explicit because they did not contain the general proposition that the executive should enjoy the executive powers vested in the Confederation Congress. 2 "
Despite the paucity of prior debate and the ambiguity of the resolutions sent to it, the Committee on Detail had little trouble in allocating the war-making power. Randolph and Wilson each prepared draft constitutions which assigned the power "to make war" to the legislature. The draft reported by the committee to the Convention on August 6 followed the same scheme. Clearly, as the committee sensed the will of the Convention on these points-points which, it must be remembered, had scarcely been debated-war-making fell almost automatically to Congress. At the same time, the committee made the executive, now denominated the President, the Commander in Chief of the armed forces. In view of the concurrent grant to Congress of the broad power "to make war," the Presidency did not carry with it any authority to initiate war, except perhaps the restricted power of repelling sudden attacks which Sherman was soon to attribute to it. After the committee reported, the Convention spent a month debating and sometimes modifying its recommendations, changing, inter alia, Congress' power "to make war" to a power "to declare war." The Commander-in-Chief clause, however, was passed unchanged and without recorded debate on August 27, 1787. This expeditious, unremarked assent again suggests a narrow, non-controversial conception of the clause. desired to remove any remaining doubt about the authority of Congress to authorize some form of undeclared hostilities. 27 At the least, it thus became possible for Americans in 1787-88 to draw such a conclusion, with their precise interpretation of the scope of the power depending on how they understood the purpose of letters of marque and reprisal.
2 8 The Convention's final product contained all three provisions: Congress received the power to declare war and to grant letters of marque and reprisal, and the President became Commander in Chief.
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The Convention also left several less direct clues to how the delegates and their contemporaries may have understood the Constitution's war-making provisions. One is found in the plan of government that Alexander Hamilton presented to the Convention on June 18. This discloses that Hamilton, despite his preference for a greatly strengthened executive, was inclined to limit severely the executive's role in initiating war. He would have given the Senate, not the President, "the sole power of declaring war." The President was instead "to have the direction of war when authorized or begun.°3 0 His scheme also supports the conclusion that the delegates and their contemporaries in America did not understand the term "declare" in a narrow, technical sense. On Hamilton's theory the President could direct war only after it had been commenced. His sole reference to the commencement of war, however, was the grant empowering the Senate to declare it-yet not even in the eighteenth century were all wars technically "declared. 151-83 (1964) . 31 . During the debate of August 17, on the war-making clause, Elbridge Gerry (or perhaps Madison in recording Gerry's remarks) had used "declare" in a similarly loose sense. Pierce Butler proposed "vesting the power [i.e., the power to make war, since the amendment to change the wording had not yet been proposed] in the President." Gerry, commenting after Madison's and his amendment to change the wording had been offered but before it had been voted on, and with evident reference to Butler's remark, soon objected that he "never expected to hear in a republic a motion to empower the Execti.
Another clue is provided by the placement within the Constitution of the restrictions on the power of the states to wage war independently of the central government. In Philadelphia, limitations even stricter than those which had been included in the Articles 32 emerged during the deliberations of the Committee on Detail and were included as separate coordinate articles in the draft reported by that committee to the Convention. The Committee on Style, however, placed the prohibitions in the legislative article, where they appear in the final Constitution. 33 If the Committee on Style decided on this arrangement by reasoning that any authority possessed by the states to make war would derogate from the power of the new Congress, the committee assumed something that the Convention had never explicitly resolved-namely, that commencing war is properly a legislative function. Like the earlier action by the Committee on Detail in assigning the power "to make war" to Congress, the Committee on Style's action suggests that there was no need for clarification by the Convention, since the notion was generally accepted.
Two points may detract from the soundness of this conclusion. First, the limitations on states placed in Article I included restrictions on the foreign relations power of the states.3 This would imply, using a similar argument based on placement, that the delegates also viewed foreign relations as properly within the legislative sphere, despite the apparent fact that the President was given substantial power in the foreign relations area. Offsetting the contention that on this account the argument based on placement is unsound is the fact that the Convention did provide the Senate with a check on tie President's treaty-making powers, a check that George Washington at first took especially seriously. 3 3 In addition, it gave Congress far tive alone to declare war." 2 FARRAND, REcORDS, supra note 6, at 318 (emphasis added).
Whether the precise wording in Madison's notes is an accurate rendition of Gerry's usage or whether it reflects Madison's imprint is immaterial. Either alternative supports the conclusion that "declare" did not have a very strict meaning in current American usage. This conclusion is elaborated at p. 685, pp. 693-96 infra.
32. 35. See R. HAYD.E,, THE SENATE AND TREATIES 1789-1817, at 1-106 (1920). Hayden concludes that "Washington made treaties 'by and with the advice and consent' of the Senate in a sense and to an extent that no later President ever has." Id. at 103. more power than the President in what contemporaries hoped and thought would be the dominant and proper form of America's relations with the world-commercial relations. 3 Similarly detracting from the force of the argument based on placement is the fact that we simply do not know much about the considerations which guided the Committee on Style. 3 7 It is quite possible that in placing the restrictions on state war-making, the committee and its chief drafts. man, Gouveneur Morris of Pennsylvania, were not concerned with the implications just discussed. Yet the suspicion remains that something more than style prompted the committee's change, since the limitations could easily have been continued as one or more separate articles or else placed in Article IV, which contains other provisions relating to the states. In any event, placement of the state war-making restrictions may have contributed to a general impression that Con% gress was intended to be dominant in the field.
A final indirect clue to how Americans in the late 1780's understood war-making under the Constitution comes from the provision that states may not engage in war "unless actually invaded, or in such imminent Danger as will not admit of delay." 3 8 Although the Convention had given some attention to the issue of surprise attack during its one debate over the main war-making grant to Congress, 30 this is the only explicit reference to the matter in either the completed Constitution or the earlier drafts. While the provision may appear inconsequential to a late twentieth century observer, it undoubtedly had far more meaning in the 1780's when communications and trans. portation would not have allowed an immediate federal response to a truly surprise attack. In such a situation, the real problem would have been whether states might act prior to a national decision. The provision allowing state action may have seemed more consequential, too, both because state-versus-federal authority was a major issue in the general constitutional controversy of the day, and because the Constlitution otherwise narrowed the sphere of permissible state activity in the war-making area. Yet the completed Constitution contained no indi- cation that the states were to have exclusive responsibility to meet surprise attack. 4 0 In sum, the question of how an observer in the late 17 8 0's would have interpreted the provision cannot be definitively answered, but its presence in the Constitution at least further suggests that Americans of that day need not have envisaged that the President as Commander in Chief would have an especially broad role in repelling sudden attack.
B. The State Ratification Debates
The state ratification debates, like the Philadelphia Convention, were little concerned with how the new government would initiate war. As an example, five of the eleven states which ratified the Constitution before the new government commenced operation offered amendments to it, but of the seventy-seven amendments thus proposed, only one-from New York--dealt with the power of Congress to declare war. Moreover, that proposal, to require a two-thirds vote in each house of Congress for a declaration of war, was designed to protect state or regional interests rather than to alter the balance of war-making power between Congress and the President. By contrast, twventy-eight of the proposed amendments concerned elections and procedures under the new government, fourteen dealt with individual rights and privileges, nine with taxation and finance, six with the raising and maintenance of armies and control of the militia (i.e., the war-supporting function) and five each with commerce and the jurisdiction of courts.
4 '
Contemporary newspaper, pamphlet, and state convention debates display a similar lack of attention to the allocation of the war-making power. Although, for example, the first North Carolina convention eventually found the Constitution objectionable enough not to ratify The five states offering amendments in order of ratification, were Massachusetts, South Carolina, New Hampshire, Virginia, and New York. The amendments nearly proposed by Maryland, those declared by the first North Carolina convention to be necessary before that state ratified, and those proposed by Rhode Island in its tardy ratification also support the conclusions in the text. See Ames, supra, at 309-10; 1 ELuLoT, DE TES 336-37; 2 id. at 550-53; 4 id. at 244-47. In several instances my classification of an amendment differs from that of Ames. In any event, only the New York amendment noted in ile text and another New York amendment to prohibit the President as Commander in Chief from commanding the Armed Forces in person (both of which are in 1 id. at 330) bore on the external war-making powers of the proposed government. it, the clause giving Congress the power "to declare War [and] grant Letters of Marque and Reprisal" was "read without any observation." 4 2 James Winthrop in Massachusetts and Richard Harry Lee in Virginia both objected to the increased centralization which characterized the proposed government, but both agreed that the power of war could, in Lee's words, "be lodged no where else, with any propriety, but in this [the central] government." 4 3 The explicit restrictions on state war-making in the Constitution received almost no attention, adverse or otherwise, in the state debates. 44 Though the authors of The Federalist Papers were not above beating a straw man in arguing their case, 4 5 in Number 41 Madison commented: "Is the power of declaring war necessary? No man will answer this question in the negative. It would be superfluous, therefore, to enter into a proof of the affirmative." 4 The existing Confederation government already held the power to make war. Its presence in the Constitution could hardly be a matter of controversy. In addition, the war-making power did not have the direct connection with such broader issues as state-versus-federal taxation and civilian-versus-military rule that the war-supporting powers had-the latter connection producing considerable debate.
4 7
Yet, again like the Philadelphia Convention, the state debates offer revealing, albeit indirect and sometimes inferential, evidence about how contemporaries understood the Constitution's war-making clauses. Significantly, several comments strongly hint that Americans in 1787-88 thought the power to declare war assigned to the new Con- Federalist as a guide to the original understanding. As Professor McLaughlin remarked years ago, "[T]hese essays were probably of service in winning support of the Constitution; but the extent of that service we naturally cannot measure. For much imlnediate practical effect they were perhaps too learned, too free from passion ....
The Federalist probably had more effect after the new government went into operation than in the days of uncertainty when the fate of the union seemed to hang in the balance This [new] system will not hurry us into war; it is calculated to guard against it. It will not be in the power of a single man, or a single body of men, to involve us in such distress; for the important power of declaring war is vested in the legislature at large: this declaration must be made with the concurrence of the House of Representatives: from this circumstance we may draw a certain conclusion that nothing but our national interest can draw us into a war. 50 Consistent with these comments indicating a broad view of the power of the new Congress, supporters of the Constitution described the position of the President as Commander in Chief in narrow terms. Most notably, Hamilton contended that the office involved only command in a military sense, with no policy role. The President's authority, he wrote, would be nominally the same with that of the King of Great Britain, but in substance much inferior to it. It would amount to nothing more than the supreme command and direction of the military and naval forces, as first general and admiral of the confederacy; while that of the British king extends to the declaring of war, and to the raising and regulating of fleets and armies; all which by the constitution under consideration would appertain to the Legislature. James Iredell, who contended that " [o] ne of the great advantages attending a single Executive power is the degree of secrecy and dispatch with which on critical occasions such a power can act, ' "5 2 nevertheless described the office of Commander in Chief in a constrained fashion strikingly similar to Hamilton's portrayal5 3 In accordance with this view, the federalists ignored a clear opportunity to describe the office of Commander in Chief in broad terms. At issue was the fear harbored by contemporaries that joining the purse with the sword would promote tyranny. There was a check in this regard even in England, where, as Patrick Henry observed, "The King declares war; the House of Commons gives the means of carrying it on. '' 5 4 The Constitution, though, would join the two powers in the new central government or, according to a noteworthy variation of the argument, in Congress.55 The antifederalists, of course, preferred to remedy the situation by giving the states greater control over taxation and the raising of armies-a solution obviously unacceptable to the Constitution's supporters, who, however, were not themselves united on the issue. Hamilton and Madison defended the proposed arrangements in part by claiming that the Constitution did separate the purse and the sword, with Congress holding the one and the President the other; but on balance they tended not to emphasize this division. Instead, to meet the antifederalist argument, Hamilton and Madison drew attention to the need for federal control of the purse and thereby avoided stressing a broad role for the President as Commander in Chief. 5 0 Other federalists, showing even more reluctance to take an expansive view of the executive's power in this area, pro. [D]oes it follow, because it is dangerous to give the power of the sword and purse to an hereditary prince, who is independent of the people, that therefore it is dangerous to give it to the Parlia- When judged against future developments, "Publius" may have been "understandably wrong . in giving a purely military cast to the President's authority as commander-in-chief,"0 but the evidence indicates that his view in this respect accorded well with that of his contemporaries in the state debates.
Even so, federalist comments about the desirability of governmental energy, efficiency, and dispatch are sometimes taken to indicate a latitudinarian view of the executive war-making power. 60 Indeed, during the ratification controversy, the federalists contended that the proposed national government's enhanced ability to raise armies and build fleets would promote national security, in part by deterring surprise attack on the United States. 1 That this was a "winning issue" suggests contemporaries were probably not convinced that the constitutional provision allowing state response to surprise attack 2 was an adequate safeguard by itself, which in turn gives color to the conclusion that they looked to the President to act in cases of sudden attack. But during the ratification debates, the federalists never in fact defended the presidential office on grounds that its energy and dispatch were required in the commencement of war against a foreign enemy in emergency situations. What emerges instead is the conclusion that they were intent on defending the national government without regard to a particular branch. 0 3 58. 2 id. at 195. Cf. comments of Edmund Randolph, who had refused to sign the Constitution in Philadelphia and eventually voted for ratification in Virginia only after considerable wavering. 3 id. at 201.
Rossiter, Introduction to THE FEDERALIST PArERS xiii (C. Rossiter ed. 1961). But cf. C. RossrrER, THE SUPREME COURT AND THE COMMANDER IN CIitEF 67 (1951).
60. See, e.g., Rogers, supra note 28, at 1196 & n.10, in which, however, the key statement of the argument (the text associated with footnote 10) is simply not supported by a reading of-the authorities cited in that footnote. On the discrepancy, compare id., with THE FEDRAHusr Nos. 49 & 63 (both Madison, but misassigned by Rogers to Hamilton through use of a nineteenth century edition of The Federalist), Nos. 70-75 (Hamilton). Although certain of these numbers of The Federalist discuss the conduct and direction of war (Nos. 70, 72, 74) and the presence of secrecy and dispatch in the Constitution's treaty-making process (i.e., including the Senate) (No. 75), none discusses the topics of the commencement of war or other hostilities against another nation, or the locus-ofpower problem with respect to such commencement. In a similar vein, although the federalists undoubtedly envisioned the Constitution as designed both to meet immediate problems and to comprehend future demands, they seem not to have discussed the allocation of power to commence war in the context of such a theory. Writing in The Federalist Papers, for example, Hamilton boldly noted, "The authorities essential to the care of the common defene... ought to exist without limitation: Because it is impossible to foresee or define the extent and variety of national exigencies, or the correspondent extent & variety of the means which may be necessary to satisfy them."' o He subsequently reiterated the point: "There ought to be a capacity to provide for future contingencies, as they may happen; and as these are illimitable in their nature, so it is impossible safely %to limit that capacity." 0' 5 In the first instance, however, he was specifically concerned with the powers "to raise armies-to build and equip fleetsto prescribe rules for the government of both-to direct their operations-to provide for their support." In the second, he was considering the problem of providing an adequate revenue for the proposed government. In sum, although defending the notion of a flexible, expandable Constitution, these statements plainly refer to immediate problems other than that of commencing war. Moreover, Hamilton's broad purpose in both instances was to defend federal power, once more without specification of branch, against exceptions and reservations in favor of the states.
See
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Of course, their silence does not necessarily mean Americans in the late 17 8 0's rejected the idea that the President had responsibility to respond to sudden attack. Particularly in view of the common expectation that George Washington would be the first President, 07 it is conceivable that they simply and tacitly assumed that there would be a presidential role in this regard. There was certainly sentiment present in the Federal Convention that "[t]he Executive shd. be able to repel ... war" as Roger Sherman had explained. 0 8 What the preponderance of evidence suggests, however, is that if men of the day generally shared such an assumption, they still conceived of the President's war-making role in exceptionally narrow terms. 
C. The Theory and Practice of War and Reprisal
Americans of the revolutionary generation paid considerable attention to a broad range of European and especially English ideas and controversies involving law, government, and international affairs. 0 The works of Hugo Grotius, 70 Samuel Pufendorf, 1 Emmerich de Vattel, 72 and particularly Jean Jacques Burlamaqui 73 were widely read and quoted. 7 4 Books by Thomas Rutherforth7 and Richard Lee 76 (whose work was largely a popularization of the views of Cornelius van Bynkershoek) 77 appear to have been less widely read but still received attention. 78 Many of the fairly well educated and cosmo-politan men to whom the deferential American society of that day looked for leadership 79 thus must have been familiar with these treatises. Among the topics the treatises considered were several which helped illuminate the war-making power of the new government being considered in 1787-88. Consequently, these works, in conjunction with historical trends visible in the late eighteenth century, offer further insight into the original understanding of war-making under the Constitution, and particularly the problem of undeclared war.
The writers in question discussed the necessity of declarations of war, but reached no consensus. Although none of them held a declaration necessary in a defensive war, Grotius, Pufendorf, and Vattel thought one required in a non-defensive war, if that war was to be legal with respect to the consequences attaching to it (for example, immunity from criminal prosecution for those waging it). Burlamaqui, however, was not entirely clear on the point. He stated that in a non. defensive war a declaration "ought" to be issued as a token of the respect which sovereigns should show each other, and so left unclear whether there was here a legal obligation or only some principle of comity. The remaining authors contended that a declaration was never legally necessary, but they agreed with Burlamaqui that it was desirable in that it put neutrals on notice to observe their obligations toward the belligerents and allowed the enemy one last chance to give satisfaction. Several of the writers stated that a declaration might be either absolute or conditional. The absolute declaration was a simple and unconditional announcement of war. The conditional declaration was essentially an ultimatum, that is, a demand that the enemy perform some act, coupled with a warning that otherwise war would fol. low as a matter of course with no further notice. 8 0 works." Within several years of the Constitution's framing and ratification, Lee, Ruther. forth, and Bynkershoek were all extensively cited by counsel in a number of prize cases heard by the U.S. Supreme Court. See L. Smith, The Library List of 1783, 1969, at 2-3, 127, REv. 626 (1962) . In saying that American society of the 1780's was deferential, I do not intend to become involved in the much-debated question of whether it was "democratic," politically or otherwise. Deference and democracy are not necessarily mutually exclusive. It must initially be recognized that when these authors spoke of declarations of war, they generally meant formal announcements to the enemy with proper ceremony, usually in his capital. 8 ' In point of fact, however, European states had not made such declarations for well over a century. 8 2 The common practice was to publish an announcement domestically and to inform the enemy, if at all, by means of a written communication such as a diplomatic note. 8 3 To cope with the disparity between theory and practice, Burlamaqui had sought to distinguish between a "declaration" and a "publication" of war. 84 But, with the possible exception of two American treaties concluded during the revolutionary and Confederation periods,85 there appears to have been no acceptance of this distinction in the United States. 0 In view of these facts, it seems probable that a contemporary would have taken "declaration of war," as used in the treatises, to mean what nations had customarily done in "declaring" war during the preceding century or so.
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Once that equation was made, the treatises may well have affected the way those who debated the Constitution in 1787-88 understood the document. One intriguing possibility is that a person familiar with the literature on conditional declarations of war could easily have concluded that Congress might conditionally authorize the President to conduct a war if another nation refused to meet American de. mands. s 8 More importantly, though, the treatise writers' contention that declarations were not needed in defensive wars raised the question of undeclared war, and this was a matter that the treatises considered at some length. Grotius had argued that declared war was "perfect" war in the sense of being complete-that is, involving whole nations on each side. Accordingly, undeclared war was "imperfect." The latter occurred "where no perfect War is absolutely denounced; yet where a certain violent protection of our rights is necessary," with the violence consisting of state-authorized private reprisals directed at property held by the subjects of another nation. 9 The later commentators agreed that imperfect war and reprisals were closely related, if not identical, but they took a broader view of what constituted reprisals, holding that states using public forces might themselves make reprisals.
Burlamaqui's view is representative:
A perfect war is that which intirely interrupts the tranquillity of the state, and lays a foundation for all possible acts of hostility. An imperfect war, on the contrary, is that which does not intirely interrupt the peace, but only in certain particulars, the public tranquillity being in other respects undisturbed.
. .. This last species of war is generally called reprisals, of the nature which we shall here give some account. By reprisals then we mean that imperfect kind of war, or those acts of hostility which sovereigns exercise against each other, or, with their consent, their subjects, by seizing the persons or effects of the subjects of a foreign commonwealth, that refuseth to do us justice . . ..
88.
It would probably be anachronistic to equate such a view with permissiveness toward delegation of power in the modern sense. ments in this regard are particularly significant, because, compared with other English jurists prior to Blackstone, "Hale was a particularly well-known and attractive figure" to Americans. BAILYN, supra note 69, at 30 n.ll. It is also noteworthy that language practically identical to that in the first paragraph of the quotation from Burlamaqul was has or thinks that he has received an injury from another prince, issues orders to his military officers, and delivers commissions to his subjects to take the persons and property of the other nation, wherever the same may be found. It is, at present, the There was consensus that imperfect war and state reprisals, commonly called general reprisals, could easily lead to perfect war. 1 These opinions of the eighteenth century authors comported with two features of recent history, as seen in the late 1780's. First, hostilities without declarations of war were common during the period. Indeed, the undeclared hostilities in 1754-56 which marked the beginning of the Seven Years War between Britain and France, occurred mainly in America. During the War of the American Revolution, moreover, Britain and France never expressly declared war on each other, unless France's treaty with the United States may be so construed.1 2 The second feature involved the practice of European states with respect to reprisals. From the twelfth through the seventeenth centuries, these states had regularized and legitimated private reprisals in time of peace by the sovereign's granting of letters of marque and reprisal to individuals who had specific claims against subjects of other states. Such letters authorized seizure of the property and sometimes the persons of the other state's subjects. When issued during war, the letters empowered individuals who were not members of public armed forces to take from the enemy and his subjects. Then, during the first half of the eighteenth century, the practice of granting letters of marque and reprisal for satisfaction of private claims during peace virtually disappeared. States, however, continued to make reprisals to press their own claims, using both public naval forces and private ships sailing under privateer commissions or letters of marque and reprisal. These state or general reprisals not uncommonly resulted in outright war. English history furnished several such examples which were undoubtedly familiar to those who debated the Constitution: the wars with the Netherlands in 1652 and 1664, with Spain in 1739, and with France in 1756 were all preceded by public naval reprisals. 0 3 first step which is generally taken at the commencement of public war, and is considered as equivalent to a declaration of it. Special reprisals are granted, in time of peace, to individuals who have suffered an injury from the subjects of another nation .... In sum, familiarity with Grotius and his successors and with thenrecent history would have suggested to one in the late 1780's that undeclared war was no oddity and that the issuance of letters of marque and reprisal for satisfaction of private claims was outmoded. An American who was knowledgeable about these topics therefore faced the problem of explaining the Constitution's use of the wording "declare" and "letters of marque and reprisal." He might have done this in several ways, but certain interpretations would have made more sense to him than others.
See GRoTtus 538-49 (the quotation is at 540
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In regard to the word "declare," he might have settled on any of a variety of possibilities:
(1) America would restrict herself to fully declared wars. However, this interpretation would have run counter to the prevalence of undeclared war in the eighteenth century, which would have been a matter of some importance to a generation that made a practice of deriving lessons from history.0 4 In addition, it would have contradicted a goal of the new diplomacy with which Americans were so enamored, namely, that force should be restricted and the effects of war controlled. 9 5 Indeed, in 1785 provisions reflecting this goal had been included in the Treaty of Amity and Commerce between the United States and Prussia. 96 But fully declared wars were less likely to be limited in their material dimensions.
(2) The provision giving Congress the power to declare war was merely a formality. In practice, America would avoid war by limiting her relations with the world to trade and commerceY 7 Many Americans undoubtedly hoped the United States could remain aloof from war, but a generation which avidly followed European affairs, which had confronted European activities in America and Barbary depredations in the Mediterranean during the 1780's, 08 and which contained some (5) Whatever the scope of the term "declare" as used in the Constitution, any war-commencing power not covered by it was vested in Congress by virtue of that body's control of reprisals. This possibility, which is at once distinguishable from, yet compatible with interpretation (4), would also have seemed plausible because the treatises closely assimilated imperfect war and reprisals.
The last interpretation suggests the need for more detailed consideration of how an observer, acquainted with the treatises and the relevant history, would have interpreted the Constitution's grant to Congress of power to issue letters of marque and reprisal. Here, too, there are several possibilities:
( war. This interpretation, however, ignores the fact that special letters of marque and reprisal, for the peacetime satisfaction of private claims, had fallen into disuse and general reprisals had become the rule. As a necessary and proper concomitant of the powers to commence and conduct war, letters could be issued in war whether or not the Constitution mentioned them. In fact, if granted during a declared war as a military measure, there could be little objection to their being granted by the President, who, as Commander in Chief, was charged with the conduct of war. Under this interpretation, then, the phrase would have been archaic and redundant in intent. stitution-makers, in that day at least, did not regard themselves as framers of detailed codes. To them the statement of a bare principle was sufficient ...." The same point might also be made in connection with the equation of "to declare war" and "to comn mence war." interpretation in turn would have given increased plausibility to the view that Congress possessed whatever war-commencing power was not covered by the phrase "to declare war."
In short, while one cannot pretend that the matter is beyond all doubt, it seems plain that knowledge of the theory and practice of war and reprisal would have helped convince a late-eighteenth century American that the Constitution vested Congress with control over the commencement of war, whether declared or undeclared.
D. English Influences
If, as the preceding discussion indicates, Americans in 1787-88 saw Congress as having the dominant voice in the commencement of war, they were breaking with English constitutional theory under which war-making was a Crown prerogative. 1x0-This is not surprising, for the scope of executive power in America narrowed considerably after independence. In the late 1780's, of course, the trend toward weaker executives was reversed. The reversal, however, resulted from domestic considerations-stronger and more independent leadership seemed necessary to insure liberty and stability within the countryand it had little or no connection with external problems of warmaking. 1 00 Departure from English theory concerning the initiation of war was therefore consistent with broader developments in postindependence America.
Although the English theoretical model lost favor in America, pridr English experience and thought were still quite relevant to the evolving American view of war-making. Even in England itself, practice did not coincide with theory. In the seventeenth century, Sir Matthew Hale had written: "The power of making war or peace... in England is lodged singly in the King, tho it ever succeeds best when done by parliamentaiy advice." 1 07 In 1775 another student of the English constitution, Jean de Lolme, commented that the King has the prerogative of commanding armies, and equipping fleets -but without the concurrence of his Parliament he cannot maintain them .... He can declare war-but without his Parliament it is impossible for him to carry it on. In a word, the Royal prerogative, destitute as it is of the power of imposing taxes, is like a vast body, which cannot of itself accomplish its motions .... 108
Hale and de Lolme, of course, were not directly considering the theoretical locus of the war-making power in England. They asserted only that parliamentary control over the war-supporting function provided practical checks on the King's prerogative. On the basis of such analy. ses, however, the English system did not present a polar contrast to the evolving American notions of congressional control over warmaking. Rather, it contained elements which, on the one hand, were imitated in the American Constitution with its provisions for a clear legislative monopoly of the war-supporting function, and, on the other, suggested tendencies toward legislative control of the war-making function itself. 1 9 Other English sources which Americans probably noted would have led them to similar conclusions about the desirability of a diminished executive role in war-making. The English commonwealthmen of the seventeenth and eighteenth centuries, whose views were especially appealing in America, admittedly did not emphasize the problem of warmaking as such. Their major concern regarding military matters was that standing armies posed a domestic threat. Their outlook nonetheless generally favored a diminished executive role. 1 0 The same was true of the broider group of Whig writers who proved so popular in revolutionary America."' In 1774, James Burgh went so far as to imply that Parliament should have a substantial and independent voice not only in the supporting of war, but also in its commencement, conduct, 108. J. DE LOLME, THE CONSTITUTION OF ENGLAND 48 (1775). See generally id. at 47.62. 109. Of course, the development of cabinet government in England blocked the growth of an independent parliamentary check on the executive. The cabinet, with or without the Crown's connivance, came both to exercise executive functions and to manage par. liament. But to the extent that they were aware of these tendencies toward cabinet gov. ernment, eighteenth century Americans deprecated them as manifestations of the corrup. tion-that is, the improper use of influence-which they thought was so generally menacing to a proper balance in government and hence to liberty. (1959) . But at least one of the commonwealthmen, Henry Neville (1620-1694), was explicit in his desire to "take from the king the power of making war and peace ....
Id. at 39. Far front a coherent group, the English Commonwealthmen or Real Whigs were intellectual descendants of the Puritan revolutionaries of the 1640's and 1650's. They had republican and non-conformist tendencies and were enamored of natural right theories, freedom of thought, limited government, and parliamentary reform. By the end of the eighteenth century, they had merged into the broader stream of English radicalism. See id. passin.
111. See CoLBoua, supra note 69, passim.
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War-Making Under the Constitution and conclusion. 112 John Locke, writing some ninety years earlier, had separated what he called the federative power, which included warmaking, from the ordinary executive power. He saw the same authority as properly exercising both powers, but his separation of them for purposes of analysis may have aided in establishing a basis for their later actual separation.1 3 At any rate, Thomas Rutherforth was explicit in his opinion in the 1750's that war-making was a legislative function because it had to rest on the "common understanding" of the nation. 1 4 All considered, it is not surprising to find that at the Philadelphia Convention James Madison and James Wilson characterized war-making as properly legislative. 1 1
III. Conclusion: The Original Understanding in Theory and Early Practice
Although the change from "make" to "declare" in the clause empowering Congress "to declare War" was open to several interpretations among the members of the Philadelphia Convention, there is enough evidence to allow some cautious generalization about the original understanding concerning war-making. The Confederation Congress exercised both legislative and executive functions; the new Congress would not. Nevertheless, specific remarks equating the warmaking powers of the two Congresses, together with other comments about war-making lieing a legislative function, suggest that contemporaries thought the power of the proposed legislature to commence war would be as broad as that of the Confederation Congress. Since the old Congress held blanket power to "determine" on war, and since undeclared war was hardly unknown in fact and theory in the late eighteenth century, it. therefore seems a reasonable conclusion that the new Congress' power "to declare War" was not understood in a narrow technical sense but rather as meaning the power to commence war, whether declared or not. To the extent that the power was more narrowly interpreted, however, the new Congress' control over letters of marque and reprisal must have suggested to contemporaries that it would still control "imperfect"-that is, undeclared-war. Otherwise, the provision involving such letters would have seemed practically meaningless in view of the status of reprisals by the late 1780's. Taken together, then, the grants to Congress of power over the declaration of war and issuance of letters of marque and reprisal likely convinced contemporaries even further that the new Congress would have nearly complete authority over the commencement of war. Reinforcing the same conclusion is the fact that English experience, and particularly the English Whigs to whom Americans paid considerable attention, offered hints about the desirability of legislative supremacy in this area. It remains possible that the President as Commander in Chief was tacitly accorded the initiative to meet sudden attacks on the United States. In their public statements, however, contemporaries assigned him the restricted military role of conducting war once it had begun. In any event, the Constitution explicitly authorized the states to act in the face of surprise attack.
The consensus which existed in 1787-88 on the war-making issue did not last, and Hamilton as "Pacificus" began lodging reservations as early as 1793. It is significant, though, that his position appears not to have been an especially persuasive one even to his fellow Federalists," 6 let alone to the Republicans. In 1795, James Kent contended that in the United States "war only can be commenced by an act or resolution of Congress," indicating that he equated "declare" with "commence."' 117 The undeclared hostilities with France during John Adams' administration were authorized by Congress,"1 8 and despite debates over the extent to which specific legislative measures provided a basis in law for action against the French, the notion that authorization must come from Congress was seldom challenged." 0 9 At one point, when the Republicans in the House of Representatives proposed to modify and weaken legislation authorizing American naval reprisals against the French, an exasperated Federalist protested that preservation of American rights required the legislation to be passed unamended, because "the President has not the power to act in the dents have acted. How long this situation will continue is difficult to predict, though the constitutionality of recent practice is an intriguing question which promises to attract further national attention. -" o Whether the original understanding properly concludes the issue undeniably involves questions quite different from those I have here discussed. Still, paying it some heed is surely consonant with a devotion to constitutionalism. 
On April
